
21 March 2011 
 
James Steer  
Savings and Investments  
HM Treasury  
1 Horse Guards Road  
London SW1A 2HQ 
 
Dear James, 
 
Transposition of UCITS IV: Consultation Document 
 
The Depositary and Trustee Association (DATA) represents all depositaries and trustees of UK 
based authorised unit trusts and open-ended investment companies.  At the end of 
September 2010, the members of DATA were responsible for safeguarding £542.6 billion of 
funds under management. 
 
DATA welcomes the opportunity to provide comments on the above consultation. Our detailed 
comments are attached but we would also like to raise the following issues:-  
 

1. Mergers: We request clarification on the treatment, in terms of the Directive, of 
mergers which are approved prior to 1 July 2011 but become effective post 1 July 
2011.  In this respect we are particularly interested in whether the costs of the 
mergers could still be charged to the relevant funds. 

2. Pricing errors: Guidance for the recognition and treatment for pricing errors within the 
UK is based on the fund / class price affecting the 4th significant figure, whereas in 
many European jurisdictions recognition is normally based on a percentage of NAV.  
With the advent of master / feeder structures, and the potential requirement to report 
pricing errors identified in other jurisdictions, is there a possibility that UK guidance on 
this subject will need to develop accordingly?' 

 
If you would like to discuss any of the points raised in more detail, please do not hesitate to 
contact me. 
 
Yours sincerely 

 
 
David Morrison 
DATA Chairman 
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UCITS IV Transposition 

DATA Response 
 

Chapter 2: Simplified Notification Procedure 
 

2.A Do you agree that the draft regulation implements the Directive requirements in relation 
to cross-border notification correctly? Are there any other matters that should be addressed in 
the regulation? 

2.B Do you agree with the proposed amendments to COLL? Are there any other matters 
related to cross-border notification on which the FSA should publish rules or guidance to 
ensure the Directive is transposed effectively? 

No comments. 

Chapter 3: Management Company Passport 
 

3.A Do you agree that the draft regulation implements the Directive requirements in relation 
to the management company passport correctly? Are there any other matters that should be 
addressed in the regulation? 

No comments. 

3.B Do you agree with the proposed amendments to SYSC and SUP? Are there any other 
matters related to the prudential and organisational requirements for a UCITS management 
company on which the FSA should publish rules or guidance to ensure the Directive is 
transposed effectively? 

3.C Do you agree with the proposed amendments to COBS and COLL? Are there any other 
matters related to the conduct of business requirements for a UCITS management company 
on which the FSA should publish rules or guidance to ensure the Directive is transposed 
effectively? 

We seek clarification as to whether a management company could delegate its functions 
overseas and, if so, would it be possible for the oversight of those functions also to be based 
overseas? 
 

3.D Do you agree with the proposed amendments to COLL? Are there any other matters 
related to the risk management and measurement requirements for a UCITS management 
company on which the FSA should publish rules or guidance to ensure the Directive is 
transposed effectively? 

3.E Do you consider that the proposed amendments to SYSC, COBS, SUP and COLL 
implement the split of responsibilities between the UCITS home State and the management 
company home State correctly? Are there any other matters related to the exercising of 
passport rights by a UCITS management company on which the FSA should publish rules or 
guidance to ensure the Directive is transposed effectively? 

 



Paragraph 3.45 of the consultation states that although “other advanced risk measurement 
methodologies” as described in Article 41.3 may be used, this has not been transposed to 
COLL 5.3.8R, as any such methodologies will first need to be approved by the European 
Securities and Markets Authority (ESMA).  However, we suggest adding some wording to the 
effect that “other advanced risk measurements methodologies once approved by ESMA may 
be used” to help future-proof the rules in this area. 
 
It would be useful to understand how the FSA anticipates meeting the requirements of Article 
39.3 (Assessment, monitoring and review of risk management policy) and Article 45.2 
(Reports on derivative instruments). 
 
It would be helpful if the “notes” referring to the implementing Directives detailed the full 
name (or meaningful abbreviation) of the particular implementing Directive rather than just 
“implementing Directive” or “implementing Directive No. 2” with a link to the Glossary 
 
Concentration rules for investment by UCITS schemes into other CIS: In Handbook 
Notice 83, the FSA reported that the general question of whether relevant parts of the UCITS 
Directive apply at the umbrella or sub-fund level had become part of the negotiations on the 
recast UCITS Directive.  The FSA stated that it would consult on and implement the outcome 
of those discussions as part of the recast UCITS Directive. The FSA should clarify the 
interpretation of this in light of the recast UCITS Directive or, if it is unable to at this time, 
provide guidance on how managers should deal with this issue in the meantime. 
 
COLL 5.2.11B R (2) and COLL 5.2.11B R (8) – The reference to COLL 5.2.11 R (7) in 
COLL 5.2.11B R (8) is incorrect. COLL 5.2.11B R (2) correctly transposes Article 43.2 of the 
Implementing Directive (on Counterparty Exposure). COLL 5.2.11B R (8) transposes Article 
43.8 of the Implementing Directive and refers to “issuer concentration” i.e. the diversification 
limits - therefore the reference to COLL 5.2.11 R (7) (counterparty exposure) is incorrect and 
should be removed. 
 
COLL 5.2.11B R (9) This rule should also refer to the limits in COLL 5.2.11R(4) & (5). 
 
COLL 5.2.11B R should also refer to Article 52 of the UCITS Directive (the issuer 
concentration limits/ diversification rules). 
 
COLL 5.3.3A R implements the first and third paragraphs of Article 51.3 of the Directive. 
However the following wording from the third paragraph of Article 51.3 appears to be missing 
“Member States may provide that, when a UCITS invests in index-based financial derivative 
instruments, those investments are not required to be combined for the purposes of the limits 
laid down in Article 52.” 
 
COLL 5.3.11G - This is guidance and therefore we suggest amending this to state 
“...........CESR has issued guidelines which……….. should consider in applying the rules in this 
section......”. In addition, the reference to CESR should now be ESMA. 
 
COLL 6.6.4 R (6) We suggest that the requirement of this rule should be the responsibility 
of both the depositary and the management company i.e. not just the depositary. 
 
COLL 6.11.3 G This refers to the situation where an authorised fund manager is not required 
under COLL 6.11.2 R to maintain a permanent risk management function. However, COLL 
6.11.2 R does not specify under which circumstances a permanent risk management function 
is not required. 



COLL 6.12.2R - We note the draft wording of this rule differs slightly to the Directive 
requirements. COLL 6.12.2 R requires certain details of the risk management process to be 
notified on at least an annual basis.  Clarification of the FSA’s expectations in this area would 
be helpful.  
 
COLL 6.12.9 G - As this is guidance we suggest amending this to state “...........CESR has 
produced guidelines which should be considered in applying the rules in this section...”. In 
addition, the reference to CESR should now be ESMA. 
 
COLL 6.13.4 R (1) requires managers to retain records for a period of five years or “in 
exceptional circumstances, for such longer period, determined by the nature of the instrument 
or portfolio transaction, where it is necessary to enable the FSA to exercise its supervisory 
functions under the UCITS Directive.” It would be helpful if the FSA would clarify what 
“exceptional circumstances” would require firms to keep records for longer periods and how it 
anticipates communicating its requirements to firms in this area. 
 

COLL 12.2.4 G We believe that this should be a rule rather than guidance. 

3.F Do you agree with the proposed amendments to COLL in relation to the duties of the 
depositary when dealing with an EEA UCITS management company? Are there any other 
matters related to the general responsibilities of the depositary on which the FSA should 
publish rules or guidance to ensure the Directive is transposed effectively? 

 
COLL 6, Annex 1 (2) (c) DATA’s view is that the agreement would state that the 
responsibility in respect of the obligations relating to the prevention of money laundering and 
the financing of terrorism lie with the Authorised Fund Manager and not the Depositary. 
 

3.G Do you agree with the proposed changes to DISP to implement the complaints-handling 
requirements of UCITS IV? 

3.H Do you agree that FOS referral rights should be available in respect of complaints by 
eligible complainants where the UCITS scheme is FSA-authorised, irrespective of the location 
of the management company or the type of passport it is using (that is, scenarios 1 and 2 
above)? 
 
3.I Do you think FOS referral rights should continue to be available for complaints by eligible 
complainants against a UK management company operating an EEA UCITS authorised in 
another Member State via a cross-border services passport? 

3.J  Do you think FOS referral rights should be available for complaints by eligible 
complainants against a UK management company operating a UCITS authorised in another 
Member State via a branch passport? 

3. K Do you agree with the proposal that the FSCS should provide compensation coverage 
where valid claims arise from the default of a management company (irrespective of its home 
State), if the claims relate to an FSA-authorised UCITS scheme? If not, what do you think the 
scope of FSCS coverage should be? 

No comments. 

 



Chapter 4: Investor Disclosure 

4.A Do you agree that the draft regulation implements the Directive requirements in relation 
to key investor information and marketing communications correctly? Are there any other 
matters that should be addressed in the regulation?  

4.B Do you agree with the proposed amendments to COLL? Are there any other matters 
related to producing the KID on which the FSA should publish rules or guidance to ensure the 
Directive is transposed effectively? 

4.C Do you agree with the proposed amendments to COBS and COLL? Are there any other 
matters related to providing the KID or marketing communications on which the FSA should 
publish rules or guidance to ensure the Directive is transposed effectively? 

COLL 6.7.12R should be amended to allow the costs of preparing and printing the KID to be 
charged to the fund providing that these costs are disclosed in the prospectus. Adding the KID 
to the list of payments out of scheme property as required under COLL 4.2.5R (13) should not 
be considered a fundamental change to the scheme under COLL 4.3.4R provided that the 
costs of preparing and providing the simplified prospectus had been previously disclosed in 
the prospectus. 

COLL 4.2.3R (1) (a) Article 75 of the Directive states that a “paper copy should be 
delivered upon request” whereas the COLL rules refer to “durable medium”.  

COLL 4.2.3AR (2) Article 63.5 of the Directive states that a “paper copy of the prospectus, 
and the annual and half-yearly reports of the master UCITS shall be delivered by the feeder 
UCITS to investors on request and free of charge.” 
 
Article 76 of the Directive (second paragraph) does not appear to have been transposed into 
COLL. 

There are two rules numbered COBS 14.2.1A R (3). 

Article 81 of the Directive suggests that management companies are required to have a 
website.  Does the FSA intend to insert this requirement into its rules? 

Chapter 5: Master-Feeder Structures 

5.A Do you agree that the draft regulation implements the Directive requirements in relation 
to master-feeder arrangements correctly? Are there any other matters that should be 
addressed in the regulation? 

5.B Do you agree with the proposed amendments to COLL? Are there any other matters 
related to the general provisions for master-feeder arrangements on which the FSA should 
publish rules or guidance to ensure the Directive is transposed effectively? 

5.C Do you agree with the proposed amendments to COLL? Are there any other matters 
related to disclosure of master-feeder arrangements, the investment powers of feeder UCITS, 
changes to the master affecting feeder UCITS, and suspension of dealing, on which the FSA 
should publish rules or guidance to ensure the Directive is transposed effectively?  

COLL 1.2.4 R should refer to Article 58.4 of the UCITS Directive. 
 
COLL 4.2.5 R (3) We note that this requirement is not in the Directive 
 



COLL 4.3.11 R We note that this requirement is not in the Directive 
 
COLL 4.5.5 R (1A) Contents of a Short Report of a feeder. We suggest removing (c) and 
amending (b) to cover how both long and short reports can be obtained 
 
COLL 4.5.15 (1) states a “paper” copy of the annual and half year report and accounts must 
be filed with the FSA. This is incorrect- see Article 63.3 of the Directive. 
 
COLL 4.5.15(2) should refer to “paper” copy i.e. a paper copy of the prospectus, R&A of the 
master should be delivered by the feeder to investors (see Article 63.5 of the Directive) 
 
COLL 5.8.5R We do not agree with this requirement as a feeder UCITS will be complying 
with the requirement to have a prudent spread of risk by virtue of being at least 85% 
invested in another UCITS which itself would be subject to the prudent spread of risk 
requirement and the need to comply with the UCITS spread limits. 
 
COLL 7.2.1A R (1) Are the defined terms deliberate (i.e. issue, cancellation, sale and 
redemption)? The terms "repurchase, redemption or subscription" are used in Article 60.3, 
whereas "issue, cancellation, sale and redemption" are used throughout COLL 7.2.1A? In 
addition, the same terms in COLL 7.2.1A R (2) are not in italics i.e. defined.  
 
COLL 11.3.9 R (C) We suggest amending the wording to “any person acting on behalf of 
either the feeder UCITS or the its authorised fund manager” i.e. replace “the” with “its”. This 
would help clarify which AFM is being referred to in this instance. 
 
COLL 11.5.2 R The note referencing the UCITS Directive is missing 
 
COLL 11.5.6 R We suggest that this rule appears in COLL Chapter 6 with a cross reference 
to Chapter 11. In addition, please clarify why is this is a requirement for master-feeders and 
not for other schemes. 
 
COLL 11 Annex 1 The notes referencing the Directive appear at the end of the Annex. We 
suggest that it would be more helpful if the relevant Directive reference appears after each 
individual COLL requirement. 
 
COLL 11 Annex 1 (3) (d) - The reference should be to COLL 11.3.7R. 
 
COLL 11 Annex II (2) (d) - The reference to COLL 11.3.6 R should be to the timing of the 
NAV (COLL 11.3.7 R). 
 
Chapter 6: Mergers 
 

6.A Do you agree that the draft regulation implements the Directive requirements in relation 
to UCITS mergers correctly? Are there any other matters that should be addressed in the 
regulation?  

6.B Do you agree with the proposed amendments to COLL? In particular, do you agree that 
the Directive regime should not be applied to mergers of UCITS schemes that are outside the 
scope of the Directive? Are there any other matters related to UCITS mergers on which the 
FSA should publish rules or guidance to ensure the Directive is transposed effectively?  



COLL 7.7.2 G (1) - We suggest that the merger definition in the Glossary is unclear and that 
it would be more helpful if the wording in COLL 7.7.2 G (1) could be used instead. 
 
COLL 7.7.5 G (1) This should refer to Part 4 of the UCITS Regulations 2011 (not Part 2) 
 
COLL 7.7.8 R – We suggest that Article 41 of the Directive is clearer and that, for reasons of 
clarity, the wording in that Article should be used instead of the proposed wording in COLL 
7.7.8 R. 
 
Chapter 7: Improved Supervisory Co-operation 
 

7.A Do you agree that the draft regulation implements the Directive requirements in relation 
to supervisory co-operation correctly? Are there any other matters that should be addressed 
in the regulation? 

7.B Do you agree with our proposed approach? Are there any other matters related to 
supervisory co-operation on which the FSA should publish rules or guidance to ensure 
effective transposition of the Directive? 
 

No comments. 

Chapter 8: Other 

8.A Do you agree that the draft regulation correctly implements all the Directive requirements 
not described in other parts of this paper? Are there any other matters that should be 
addressed in the regulation? 

8.B Do you agree with the FSA‟s proposed approach to the transposition of requirements 
affecting UCITS schemes? Are there any other matters related to the transposition of the 
Directive, not addressed in other parts of this paper, on which the FSA should publish rules or 
guidance? 

8.B What are the key issues the FSA should consider in deciding whether to apply 
requirements of the UCITS Directive to other types of UK-authorised funds?  

8.B Do you have any comments on the FSA‟s compatibility statement or cost-benefit analysis 
set out in Annexes D and E of this paper?  
 
No comments 
 
End 
 
 
 
 
 
 
 
 
© The Depositary and Trustee Association (2011). All rights reserved. No 
reproduction without permission of DATA. 


